But for this immunity, would the immunized conduct be
illegal under the antitrust laws? 3. Justifications not related to consumer welfare a. Immunity leads to a socially desirable redistribution of wealth or provides a subsidy i. "Correction" of asymmetric bargaining power ii. "Ruinous competition"
iii. Key issues to analyze 1. What specific social goal is being achieved as a result of the immunity? 2. Why is the immunized conduct necessary to achieve the social goal? 3. Is there another way to achieve the social goal without an antitrust immunity? 4. What other social goals are impacted by the immunity? 5. But for this immunity, would the immunized conduct be illegal under the antitrust laws? b. Immunity promotes a socially desirable activity
i. Key issues to analyze are the same as in section 3.a.iii., supra. 4. Immunity gives existing regulator complete control of all competitive issues regarding the firms it regulates a. Key issues to analyze i. What specific social goal is being achieved as a result of the immunity? ii. Why is the immunized conduct necessary to achieve the social goal? iii. Is there another way to achieve the social goal without an antitrust immunity? iv. What other social goals are impacted by the immunity? v. But for this immunity, would the immunized conduct be illegal under the antitrust laws? vi. Is the immunity necessary for the administrative agency to achieve its statutorily created mandate? vii. Is the goal of the agency the complete displacement of market outcomes or are there components of the industry at issue that would be subject to competitive conditions?
Stage 3: Balancing costs and benefits 1. Identify and suggest ways to measure traditional "economic" benefits and costs as well as "societal" benefits and costs 2. Ultimately, policymakers themselves have to decide how best to balance these specific costs and benefits 3. Identifying and measuring the benefits of an immunity a. Benefits to consumers b. Benefits to companies c. Societal benefits a. Inherently political decision, but pro-consumer goals should weigh more heavily than general social goals b. Stage 3 designed as a tool to assist policymakers 6. Substantial burden on proponents to justify the immunity on cost-benefit grounds Stage 4: Tailoring the immunity to minimize anticompetitive effect 1. Ruling out less restrictive or more beneficial alternatives 2. Defining scope and explicit carve-outs 3. Internal structure of joint ventures 4. Transparency in consideration of competitive concerns in regulated industries 5. Potential reporting and approval requirements
Introduction
Consistent with the strong national policy favoring competition, Congress enacted the antitrust laws intending them to apply to all areas of commerce. Since William Howard Taft's landmark decision in the Addyston Pipe case, courts have generally followed the sound doctrine that the Sherman Act reflects a congressional policy in favor of competition, and that it is improper for courts to "set sail on a sea of doubt" and to arrogate to themselves the power to declare "how much restraint of competition is in the public interest, and how much is not." A general failure by the courts to apply the antitrust laws rigorously in response to public interest arguments that might appeal personally to judges would reflect not only unsound economic policy but also a disregard for our constitutional separation of powers.
It logically follows, however, that advocates of departures from the Sherman Act as the "Magna Carta" of the free enterprise system 2 must be free to appeal to Congress, lest judges be tempted to reject Judge Taft's teachings and take things into their own hands. In response to certain political, social, or other arguments, Congress and the President (and, on rare occasion, federal courts) have established specific immunities and exemptions from the antitrust laws that permit conduct that might otherwise create liability under these laws. It is recognized that there are obvious risks to competition policy in the legislative process. Congressionally-conferred immunities usually provide the greatest benefits to a small group of private actors or interested parties. 4 Sound public policy, however, requires that the impact of these immunities on other persons also be taken into account.
Because antitrust immunities typically generate concentrated benefits and diffuse costs, there is a danger that politically sophisticated special interests will seek to enact legislation enabling them to obtain monopoly profits or otherwise protect themselves from competition, without taking into account the broader effects of reduced competition.
Moreover, once created, few of these immunities ever have been eliminated. Even in cases where Congress has immunized business behavior but subjected the relevant parties to regulatory supervision, there remains a significant risk that special interests will prevail in either the legislative or administrative process to enrich themselves while pursuing non-competition policies that may seem appealing, but whose full costs may not have been comprehensively analyzed.
This Report presents a general framework to assist policymakers in framing the key issues and objectively weighing the relevant evidence and policy considerations for the purpose of determining whether to create, modify, or eliminate an immunity. In attempting to ensure this Report will be a useful policy tool for future policymakers, it was developed according to three criteria:
• Practicality. The framework should be useful for policymakers. Inputs should be limited to readily accessible data and other information. Application of the framework should be straightforward and relatively fast without requiring extensive technical expertise. Output should provide policymakers actionable U.S.C.C.A.N. 2373, at 2373 (stating that legislation exempting certain territorial restrictions in trademark licensing agreements from the antitrust laws "does not grant antitrust immunities").
insight or analysis that will assist them in determining whether to create, modify, or eliminate the antitrust immunity at issue.
• Transparency and analytical soundness. The framework should promote transparent policymaking, in which both the arguments made by interested parties and the rationale for policymakers' decisions are open and accessible to the public. Further, the framework should be based upon generally accepted economic, legal, and/or other analytical principles.
• General applicability. The framework should be robust enough to allow policymakers to apply it to any specific antitrust immunity. 
Key Procedural Safeguards
It is important for Congress to implement certain key procedural safeguards so that (A) the process is transparent and inclusive, (B) persons seeking the immunity have the burden of demonstrating the need for the immunity to minimize the scope and number of immunities promulgated, and (C) any promulgated immunity, although eligible for renewal, is limited in duration to limit unintended consequences. For convenience, the brief descriptions immediately below provide an overview of these key procedural safeguards. More importantly, however, these procedural safeguards help shape and are described more thoroughly in the framework itself.
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A. Transparent and Inclusive Approach
i. Initial Information Gathering Process
Gathering information from a broad range of sources and means -including public hearings -is vital for sound policy and well-reasoned decision-making. Equally important is to make this information available to all interested parties for the purpose of identifying any errors or omissions in the record, facilitating even further input to Congress, and providing context regarding the purpose and scope of the immunity at issue.
ii. Codification of All Existing Immunities
All immunities should be codified in a single section of Title 15 of the United States Code.
6
The purpose would be to promote transparency and provide an easily accessible compilation of antitrust immunities at any given point in time.
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B. Burden of Proof on the Proponent of the Immunity
i. Justification for Immunity
The burden of establishing the case for any immunity should fall on the proponents of the immunity. At a minimum, the proponents should: (1) clearly explain 5 See infra pp. 7-39. why conduct within the scope of a proposed immunity is both prohibited or unduly inhibited by antitrust liability and in the public interest; (2) make some estimation as to the effects the proposed immunity will have in addition to its intended effect; and (3)
demonstrate that the proposed immunity is necessary to achieve the desired policy outcome.
ii.
Balancing of Costs and Benefits
The ultimate purpose of the information gathering is to help policymakers determine whether, on whole, the proposed immunity's benefits exceed its costs. In part, the placement of the burden upon the immunity proponent is an acknowledgement that the proponent of the immunity is in the best position to articulate the benefits of the immunity.
iii. No Less Restrictive Alternative
Proponents also should bear the burden of convincing policymakers that the specific immunity proposal, in its breadth and scope, is necessary to achieve the claimed social benefits.
C. Sunset Provision Terminating Immunity Unless Renewed
i. Optional Consideration for Renewal
Unless renewed through an affirmative act of Congress, all statutorily created antitrust immunities would terminate after a set period of time. It would be up to Congress to determine whether or not to initiate a renewal process. Existing immunities should be amended to include sunset provisions and should be reviewed using the framework contained within this Report.
ii. Legislative History
If Congress opts to initiate a renewal process for a terminating immunity, the legislative history of its previous enactment would be particularly important. In that renewal process, the legislative history would provide the baseline analysis from which to compare the assumptions and conditions at the time of passage with the data obtained subsequent to passage.
Proposed Framework
I. Stage 1: Initial Information Gathering
The Stage 1 inquiry should focus upon the means by which information is obtained regarding the proposed immunity.
A. Input Sought From a Broad Range of Sources
To fully inform congressional decision-making, information regarding the immunity and its effects should be sought from a broad range of sources, including:
• Proponents of the immunity. As explained above, the proponents of the immunity should make the requisite demonstration, detailed herein, to justify passage of the immunity.
• Relevant government entities. Either the Department of Justice's Antitrust Division ("DOJ") or the Federal Trade Commission ("FTC") should provide an assessment of the effects of the proposed immunity.
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Given their role as federal antitrust enforcement agencies, they have a unique perspective that would aid policymakers in their consideration of a proposed immunity. Where the proposal calls for immunizing conduct supervised by a federal regulatory agency, the relevant agency should also provide an assessment of the immunity's effects, with particular attention on the necessity of antitrust immunity for the agency to accomplish its regulatory mandate. Where appropriate, the views of other relevant government officials and entities -including state attorneys general -also should be solicited.
• Opponents and other interested parties. 9 Opponents of the proposed immunity and other interested parties -possibly including representatives from the affected industry as well as supplier and customer groupsshould be solicited to provide initial input as well.
B. Written Record Should Be Made Publicly Available
Importantly, all formal submissions received from any party regarding the proposed immunity should be made publicly accessible There are multiple benefits to a transparent decision-making process. First, a transparent process aids in the ability of a decision-maker to obtain complete and accurate information by enabling observers of the process to critique, comment, and correct information submitted before the decision-making entity. Secondly, transparency helps to ensure reasoned decision-making by providing observers with means to argue persuasively before a decision-maker and to provide policy rationales in opposition to or in favor of proposed legislation. These two related benefits of transparency provide "sunlight" to the decisionmaking process. See LOUIS D. BRANDEIS, OTHER PEOPLE'S MONEY 62 (1933) ("Sunlight . . . is said to be the best of disinfectants; electric light the most efficient policeman.").
C. Public Hearing
The goal of this initial information gathering is to allow legislators to determine if the proposed immunity has sufficient merit to warrant serious consideration. To ensure that any enacted immunity is passed based upon a fully-informed legislative process, the relevant committee or subcommittee should subject proposed immunities -whether in the form of stand-alone legislation or of an amendment to another bill -to the scrutiny of a hearing to clarify the positions and arguments of interested parties.
II. Stage 2: Identification and Analysis of Justifications
The Stage 2 inquiry should focus on why the conduct covered by a proposed immunity serves the public interest and why an antitrust immunity is needed to facilitate this conduct. If no justifications can be proffered, the immunity should not be granted.
Thus, Stage 2 serves as a baseline screen.
Although immunized conduct may have multiple justifications, this stage addresses three categories of justifications separately:
• Pro-consumer justifications. Justifications in this category are based upon a legislative determination that the immunized conduct would enhance consumer welfare. While proponents of the proposed immunity would be expected to benefit from the immunity, their welfare is not at issue under this type of justification. Instead, the question is whether the immunized conduct would lead to lower prices or improved product quality for consumers. It should be noted that the "immunity" being sought is immunity from the antitrust laws which were designed to promote consumer welfare. Thus, a valid pro-consumer justification for an immunity from these very laws would likely be limited to cases where the conduct in question may create antitrust liability under existing antitrust statutes and case law even though research and experience has demonstrated that conduct to be pro-consumer. Such situations are likely to be the exception, not the rule.
• Justifications not related to consumer welfare. Although the Sherman Act has been aptly called the "Magna Carta of our free enterprise system," our democratically elected representatives have a very wide berth under our Constitution to make social and political judgments about the extent to which competition is in the public interest. Moreover, if courts are to strictly adhere to the Supreme Court's admonition that the antitrust laws permit no defense that competition is unreasonable, those who feel aggrieved by the application of the antitrust laws must be able to seek recourse from their elected representatives. For justifications involving social goals that are not related to consumer welfare, it is important to be mindful of the tradeoffs between these social goals and the goal of consumer welfare. In addition, there may be tradeoffs between social goals that the immunized conduct would help achieve, on the one hand, and other social goals, on the other. How to evaluate these tradeoffs is considered in more detail in Stage 3.
• Giving an existing regulator complete control of all competitive issues regarding the firms it regulates. The sub-categories of justifications for immunizing from antitrust liability conduct subject to regulation include the following: (1) the regulators, rather than Congress, should balance the goal of consumer welfare against other social goals; (2) regulators, rather than the judicial process, should determine whether certain conduct within a particular industry is procompetitive or anticompetitive; or (3) the existence of antitrust laws somehow precludes the desired results of regulation. Opponents of these immunities, however, point out that regulators both are susceptible to "capture" by the industries they are supposed to be regulating 12 and do not have the expertise analyzing antitrust issues possessed by antitrust enforcers (e.g., DOJ and FTC).
At least one justification should apply to a proposed immunity. If no justification applies -including situations in which the conduct at issue would be lawful under the antirust laws in any event -the immunity should not be granted.
A. Pro-Consumer Justifications
Immunized Conduct Leads to Lower Costs of Production, Distribution, or Marketing
The immunity might be justified if the immunized conduct would lead to lower costs of production, distribution, or marketing for the immunized firms, and these lower costs would be passed through to consumers in the form of lower prices. For example, consider a group of rival firms that want to form a joint venture to manufacture an input that they all use at lower cost. The joint venture's cost of manufacturing the input would be lower than the price for the input charged by existing third-party suppliers. While the lower costs, if passed through to consumers, would appear to enhance consumer welfare, the firms may seek an antitrust immunity if the extent of their joint conduct in their particular market would expose them to antitrust liability. This justification has been offered for several existing immunities, such as the National Cooperative Research and Production Act.
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The argument for this act is that it limits liability for potentially illegal joint action by rival firms that produces cost
reductions.
The key issue to analyze with respect to this justification is the relationship between the immunized conduct and the final price paid by consumers. What specific costs would be lowered as a result of the immunity? Would the cost savings be passed through to consumers? Is there another way to lower these costs without an antitrust immunity? Would the cost-lowering conduct create a significant risk of antitrust liability but for this immunity?
Immunized Conduct Leads to Greater Benefits in Terms of Product Characteristics, Distribution, or Marketing
The immunity might be justified if the immunized conduct would lead to new products, higher quality products, wider distribution, or more effective promotion. For example, consider a group of rival fax machine manufacturers who want to reach agreement on a standard for interconnection of their next generation products. With interconnection possible, demand for these next generation fax machines would increase (this is an example of "network externalities"; in contrast, if the manufacturers' fax machines could not interconnect with each other, there would be significantly reduced value from owning a fax machine).
14 In other words, the value of the products to consumers might increase if interconnection were possible. While the interconnection agreement would appear to enhance consumer welfare, the firms may seek an antitrust immunity if they fear antitrust intervention by the federal agencies or third parties. This is a justification offered for several existing immunities, such as the Standards Development Organization Advancement Act. 15 The argument for this act is that it limits liability for potentially illegal joint action by rival firms that improves product quality due to network externalities and other reasons.
The key issue to analyze with respect to this justification is the relationship between the immunized conduct and the benefit in terms of new products, higher quality products, wider distribution, or more effective promotion. What specific benefits would be produced as a result of the immunity? What is the value of these benefits to consumers? Is there another way to produce these benefits without an antitrust immunity? But for this immunity, would the immunized conduct be illegal under the antitrust laws?
14 A product exhibits a network externality when the value to a consumer of using the product increases with the number of other consumers also using the product. A fax machine has little value to a person unless other people also have (compatible) fax machines.
B. Justifications Not Related to Consumer Welfare
The Immunity Creates a Socially Desirable Redistribution of Wealth or Provides a Subsidy
The immunity might be justified as providing a subsidy to one group, or as promoting a redistribution of wealth from one group to another in a way that is viewed to be socially desirable.
One example of this type of justification involves the "correction" of asymmetric bargaining power. This is a justification offered for several existing immunities, such as the Capper-Volstead Act. 16 The argument is that this immunity enables small entities alleged to have little individual bargaining power (e.g., farmers) to group together to negotiate jointly with single large entities alleged to have substantial bargaining power (e.g., supermarket chains). In this situation, proponents may be able to demonstrate that a socially desirable wealth transfer from the larger to smaller entities may occur. Such a transfer may also have macroeconomic benefits (e.g., one argument for the labor exemption is that conferring power on unions increases worker purchasing power). It should be noted, however, that in addition to the socially desirable wealth transfer, there may be (unintended) anti-consumer consequences of changes in bargaining power. 17 Another example of the "redistribution of wealth" justification involves the preservation of firms that would otherwise go out of business. In the past, this has often been referred to as the "ruinous competition" justification. 18 For example, if firms in an 16 7 U.S.C. § § 291-92. 17 This possibility is discussed in Stage 3. See infra Section III. 18 The notion of ruinous competition has an extensive history. Thus, if an immunity allowing price-fixing is to be justified, it must be on the basis that the wealth transfer in question is otherwise socially desirable, either as a matter of congressional views on a just distribution, or based on non-competition policies such as the preservation of jobs in a particular region or the need to protect specified creditors or shareholders.
The key issue to analyze with respect to the redistribution-of-wealth justification is the tradeoff between the social goal achieved by the immunity and other economic or social goals. What specific social goal is being achieved as a result of the immunity?
Why is the immunized conduct necessary to achieve the social goal? Is there another way to achieve the social goal without an antitrust immunity? What other social goals to monopoly was allowed based upon an assertion of ruinous competition. are impacted by the immunity? But for this immunity, would the immunized conduct be illegal under the antitrust laws?
Immunity Promotes a Socially Desirable Activity
The immunity might be justified on the basis that it promotes an activity that is deemed to be socially desirable for reasons apart from enhancing consumer welfare. This is a possible justification for the Newspapers Preservation Act, 21 which is purported to preserve diverse "points of view" for news while allowing monopoly pricing of newspapers and advertising to be shared between newspapers.
Some activities may promote total welfare (the sum of producer and consumer welfare) at the expense of consumer welfare. For example, collaboration between two competitors might allow them to avoid duplicating significant fixed costs, while at the same time leading to higher prices for consumers. It is possible that the fixed cost savings would outweigh the higher consumer prices, leading to an overall increase in total welfare. These types of activities may create antitrust liability under existing antitrust law. Producers might therefore seek antitrust immunity on the grounds that such activities are socially desirable because they improve economic efficiency and total welfare.
As with immunities providing a redistribution of wealth, the key issue to analyze with respect to this justification is the tradeoff between the social goal achieved by the immunity and other economic or social goals. What specific social goal is being achieved as a result of the immunity? Why is the immunized conduct necessary to achieve the social goal? Is there another way to achieve the social goal without an antitrust immunity? What other social goals are impacted by the immunity? But for this immunity, would the immunized conduct be illegal under the antitrust laws?
C. Immunity Gives Existing Regulator Complete Control of all Competitive Issues Regarding the Firms it Regulates
An immunity may be justified when a regulatory agency has been expressly empowered by Congress to displace market outcomes in an industry. Congress may expressly confer upon the regulator the exclusive power to control competitive issues within that industry by providing the industry with antitrust immunity.
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The basic approach toward immunities for regulated industries should be the same as any other antitrust immunity. The burden should be on those who seek to immunize regulated conduct from the antitrust laws to demonstrate persuasively why Congress should expressly immunize conduct approved by a regulator from the antitrust laws.
As with other immunities, Congress should draft the statutory provision to precisely identify its scope: that is, to precisely identify the conduct that will be exempt from antitrust scrutiny.
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The proposed framework also seeks to minimize if not eliminate such issues as to the scope of an express immunity by requiring that a detailed legislative history accompany any statutory immunity. Finally, this approach should, to a significant degree, avoid questions regarding implied immunities for regulatory behavior.
Where Congress contemplates an antitrust immunity in a regulated industry, it is important that the FTC or DOJ be the principal agency responsible for determining the 22 See, e.g., 49 U.S.C. § 10706 (Rail transportation exemption). 23 Careful drafting is crucially important because even when Congress appears to be clear, controversy over the scope of an express immunity can arise around the periphery of the immunity. For example, the Congressional exemption from federal antitrust regulation for the insurance industry under the McCarran-Ferguson Act is expressly limited to "the business of insurance" is only available to the extent the conduct in question is regulated by state law, and is further limited by a proviso excepting from the exemption conduct amounting to a "boycott", "coercion" or "intimidation." Controversy has occurred about the meaning of each of these limitations upon the scope of the express exemption.
competitive effect of challenged conduct, and that determination ought to be binding upon the regulatory commission. In addition, current regulatory regimes should be reviewed by Congress to clarify any ambiguity concerning the extent to which regulated conduct should be immune, and henceforth conduct should be subject to the antitrust laws unless expressly immunized. This approach is consistent with the process utilized in consideration of renewal of any immunity.
As with all justifications unrelated to consumer welfare, the key issues are: What specific social goal is being achieved as a result of the immunity? Why is the immunized conduct necessary to achieve the social goal? Is there another way to achieve the social goal without an antitrust immunity? What other social goals are impacted by the immunity? But for this immunity, would the immunized conduct be illegal under the antitrust laws? Additional queries that might be useful in the context of regulation are: Is the immunity necessary for the administrative agency to achieve its statutorily created mandate? Is the goal of the agency the complete displacement of market outcomes or are there components of the industry at issue that would be subject to competitive conditions?
III. Stage 3: Balancing Costs and Benefits
A. Usefulness of Explicitly Considering Costs and Benefits
Sound decision-making requires that the consequences of each alternative be evaluated. This is true of decisions in areas ranging from mundane personal matters (e.g., what to have for dinner) to business strategy (e.g., where to invest R&D funds) and government policy (e.g., what regulations to implement). In general, the decision-maker should first identify all positive consequences ("benefits") and all negative consequences ("costs") of each potential action and then should compare the benefits to the costs. The "net benefit" from each potential action would equal the benefits less the costs.
Academicians have endorsed this approach in the literature on decision-making.
24
In addition, economists have used "cost-benefit analysis" for over 50 years to analyze government policy decisions.
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The approach has also been adopted by the Executive Branch, which has required administrative agencies to use cost-benefit analysis in the promulgation of rulemaking.
26
While formal cost-benefit analysis requiring quantification and extensive detailing of costs and benefits may be too time-consuming and potentially infeasible in the analysis of antitrust immunities, the general approach set forth in Stage 3 -generally identifying and assessing the costs and benefits to the extent possible -is consistent with more rigorous analysis. Although each immunity is different and thus requires a discussion of different facts and circumstances, the approach set forth in this stage is general enough to accommodate virtually any fact set that may arise in a given circumstance.
Besides its generality and acceptance in other areas, cost-benefit analysis offers other advantages as a methodology. Perhaps most importantly, it requires proponents, opponents, and neutral parties (including decision-makers) to completely identify and evaluate the full set of benefits and costs that the proposed immunity is expected to 24 generate. The complete weighing of costs and benefits based upon full and complete information promotes good decision-making and increases the likelihood that only immunities Congress determines to be socially beneficial will be granted.
By using cost-benefit analysis, Congress will promote increased transparency into the rationale for conferring the immunity. Stage 3 analysis requires that the costs and benefits of a proposed immunity be explicitly identified and weighed against each other, assisting policymakers in reaching an informed conclusion regarding the proposed immunity. Outsiders to the decision-making process will be able to understand which benefits and costs were considered and how they were weighed in order to come up with the final determination.
One criticism often leveled at formal cost-benefit analysis is that it asks for too much -that it is not possible to quantify precisely all of the benefits and costs associated with a proposed action. As demonstrated in this stage, however, it is not necessary to quantify every benefit and cost to produce a useful analysis -the process of explicitly identifying all the types of costs and benefits is valuable in its own right. Moreover, a decision should be made with the list of costs and benefits in mind, even if they cannot be quantified.
B. Summary of Stage 3
This stage identifies and suggests ways to measure traditional "economic" benefits and costs as well as "societal" benefits and costs. Ultimately, however, policymakers themselves have to decide how best to balance these specific costs and benefits.
The economic benefits and costs of a proposed immunity will generally affect three groups: consumers, companies advocating for the immunity, and other companies (e.g., rivals and suppliers). Generally speaking, consumers will be affected to the extent the proposed immunity changes price, quality, or the set of consumer choices. As discussed in Stage 2, business conduct may be pro-consumer, and consumers benefit to the extent that the proposed immunity promotes such conduct. On the other hand, the immunity may decrease consumer welfare if it allows conduct that is anti-consumer, such as price-fixing. Indeed, given that immunity from the antitrust laws is sought, the prima facie case will often be one where consumer harm is expected to result from the immunity.
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When an immunity is proposed for conduct subject to government regulation, the analysis must consider the regulatory scheme to determine if it is likely to result in the authorization of anti-consumer conduct. Some conduct within the scope of proposed immunities may simultaneously increase the welfare of some consumers and reduce the welfare of others. This too should be considered in the cost-benefit analysis.
Companies are divided into two groups: proponents of the proposed immunity and other companies. The proponents of the proposed immunity presumably would be expected to benefit from the immunity in the form of greater profits (otherwise they would not be seeking the immunity). Other companies may benefit or may be harmed.
For example, companies who are customers of the immunized companies might benefit if the immunized conduct lowered the costs and prices of the immunized companies, but might be harmed if the immunized conduct allowed price-fixing by the immunized companies.
In addition to the economic benefits and costs, there may also be "societal" benefits and costs related to other social goals Congress might deem to be important, such as the redistribution of wealth.
The following sections offer an approach to identifying the potential benefits and costs and suggest methods by which these benefits and costs might be measured. The basic approach is as follows: (1) In many cases, as described more fully below, a first order approximation may be possible using available industry information and existing economic literature.
C. Identifying and Measuring Benefits
Benefits to Consumers
A proposed immunity will potentially benefit consumers if it would decrease prices or improve product quality. For example, if the immunized conduct led to lower costs for producers that were then passed onto consumers, consumers would benefit from the lower prices. Similarly, if the immunized conduct led to improved product quality or the introduction of new products that would otherwise not have been introduced, consumers benefit from the increased product quality and variety.
The first step in the analysis is to identify groups of consumers who might benefit from the immunity. Three potential groups are: (1) any consumers who directly purchase the products of immunized companies, who are potentially the primary beneficiaries of the pro-consumer effects of the immunity; (2) the consumers of final products for which the immunized product is an input, who could benefit to the extent that cost-savings were passed through to final consumers or the quality of the final product improved; 29 and (3) consumers of substitute products for the immunized companies' products, who might benefit if increased competition from the immunized companies forced companies selling substitute products to decrease their prices or improve their product quality.
The next step in the analysis is to make a qualitative assessment of the expected benefit associated with each potential positive effect of the immunity. This Report proposes assigning each potential positive effect a score of "high," "medium," or "low" depending on the magnitude of the potential effect and the likelihood of it occurring. A checklist of industry characteristics might be useful in making this assessment. For example, for an industry producing products for which no close substitutes exist, the benefits on consumers of substitute products would be expected to be negligible.
Ideally, it would also be valuable to make a quantitative assessment of the expected benefits. This would generally be considerably easier when re-assessing an existing immunity than when assessing a proposed immunity. For example, a comparison of prices before and after the immunity was granted (properly controlling for changes in other economic factors) would provide an estimate of the effect of the immunity on prices.
However, quantitative assessments may still be possible when analyzing some proposed immunities. Some basic information may be readily available that would allow for calculations of the benefits to be performed. For example, if the proposed immunity would decrease producer costs by $1, it might be reasonable in certain circumstances to assume that this cost decrease would be passed through one-for-one to consumers. A first approximation of the benefits to consumers would equal the $1 price reduction multiplied by the number of unit sales.
Another approach to assessing the benefits to consumers of a proposed new immunity would involve referring to estimates of related consumer benefits that appear in the economic literature. For example, this Report provides several "case studies"
illustrating how rough calculations of the benefits to be performed could be achieved in a situation where basic information was available.
In the first case, suppose that the proposed immunity would lead to lower producer costs. Two questions arise when analyzing the consumer benefits in this situation. First, how much of the producer cost decrease would be passed through to the prices that consumers pay? Second, how much would consumers benefit from the lower prices?
Case Study: The pass-through of the cost decrease resulting from the proposed immunity to consumer prices could be approximated either by reference to the pass-through that has been observed in a comparable industry or by applying what is known in the economic literature about the relationship between pass-through and industry characteristics to the industry at issue.
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Once the extent to which consumer prices would be lower has been estimated, the value to consumers of the lower prices is a straightforward approximation based on existing unit sales, the existing price, the expected price decrease, and the expected unit sales increase.
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The expected unit sales increase can itself be estimated based on an assessment of the price sensitivity of the demand for the product.
Turning to the case where the proposed immunity would involve the introduction of a new product, the key question is how much consumers would value the new product.
This value could be estimated by calibrating the product at issue to a comparable product for which the value to consumers has been estimated in the literature on new product introductions.
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If the proposed immunity would lead to a new product introduction, the associated value to consumers could be estimated by benchmarking off of similar products for which the value to consumers has been estimated in the literature.
Case Study: Suppose that a proposed immunity would allow a group of producers to introduce a new service that would compete with direct broadcast satellite and cable TV. The gains to consumers that would result from the introduction of this new service could be estimated using an appropriate calibration to the consumer gains from direct broadcast satellite that were estimated by Goolsbee and Petrin. 33 In the case where the proposed immunity would increase the quality of an existing product, the economic literature may contain estimates of the value to consumers of the relevant dimension of product quality. These estimates could be used to assess the value to consumers of immunized conduct that would further improve this dimension of product quality.
Case Study: Suppose a proposed immunity would allow automobile manufacturers to collaborate on the development of a new engine technology that would improve fuel efficiency. One approach to estimating the value consumers would place on vehicles with greater fuel efficiency would be to rely on existing economic studies that have studied the demand for automobiles.
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These studies provide an estimate of the amount that consumers would be willing to pay for increased miles per gallon, from which the consumer value of improved fuel efficiency can be determined.
Benefits to Companies
The primary beneficiaries of antitrust immunity are likely to be the proponents.
However, other companies may benefit as well. The first step in the analysis is to identify the companies that would likely benefit. In addition to the proponents, other companies that might benefit are: other companies in the same distribution chain as the immunized companies, companies that produce complementary products, 35 and companies that sell substitute products.
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If the immunity has pro-consumer (price-decreasing or quality-improving) effects, it would be expected to benefit other companies in the distribution chain and companies that make complementary products. To the extent that the immunity decreases the price or improves the quality of the immunized companies' products, the demand for these products should increase and thus the demand for the other companies' (complementary) 34 An example of such a study is S. Berry, J. Levinsohn, and A. Pakes, Automobile Prices in Market Equilibrium, 63 ECONOMETRICA 841 (1995).
35 "Complementary products" are those where the demand for one product or service is positively related to the demand for another product or service. For example, shoes and shoelaces are complementary. Similarly, computer hardware and software are complementary.
36 "Substitute products" are those where the demand for one product is negatively related to the demand for the other. For example, Coke and Pepsi are substitute products.
products should increase as well. For example, a distributor selling the products of the immunized companies would likely sell more units if those products were of higher quality.
Companies that sell substitute products, on the other hand, would generally be expected to benefit from the immunity only if the immunity had anti-consumer effects (i.e., led to higher prices or lower quality). For example, if the immunity led to pricefixing among the immunized companies, companies selling substitute products might be able to raise their prices as well.
As with consumers, this Report proposes that the magnitude of each potential benefit to companies be qualitatively assessed with a high/medium/low rating. Again, a checklist of industry characteristics may help in making this assessment. For example, in an industry where promotion is an important driver of consumer demand, but free-riding by one distributor on another's promotional efforts is a serious danger, an immunized vertical restraint may provide significant benefits to the manufacturers and even to the distributors of the product.
This Report also proposes that a quantitative assessment of the benefits be made whenever possible. As with consumers, measurement of the benefits of an existing immunity may be feasible by comparing the effects of the immunity to the state of the industry prior to passage of the immunity. In cases where a new immunity is being considered, the necessary information may be available to make first approximation calculations of the benefits.
Case Study: Consider an immunity that would lead to increased sales by the immunized firms. Of interest would be the benefits to the producers of complementary products. In certain situations, a complementary product may sell in roughly a fixed proportion to the product sold by the immunized companies. For example, a company selling a cellular phone accessory such as a leather case may sell one leather case for every 10 cell phones sold. Given knowledge of the likely increased demand for the product of the immunized firms (which can be estimated using the methods described in the consumer benefit section above), one could apply the fixed proportion to determine the likely increased demand for the complementary product. The benefits to the producers of these products would equal the additional profit they would make on the additional sales.
Case Study: Suppose a proposed immunity would allow a group of producers to engage in retail price maintenance. The retail price maintenance would prevent price competition among retailers, but encourage the provision of service and promotion by retailers. Existing economic literature may provide a useful guide on the effects of retail price maintenance on the profitability of producers and retailers. 
Societal Benefits
There may be benefits of the immunized conduct that redound to parties other than consumers and companies. These benefits can be referred to as "societal" benefits.
For example, an immunity that ensured that a certain resource would be available in a national defense emergency would presumably benefit all of society. As another example, an immunity that led to increased charitable activity would benefit recipients of the charitable funds. It may also be the case that the immunized conduct has redistributive or other effects that Congress views as beneficial.
All such claimed benefits should be identified and then assessed in qualitative terms using the high/medium/low rating. Industry facts may be useful in making this assessment. For example, a national defense benefit would not be expected to be very large if there were a substitute resource that would be readily available. Ideally, these societal benefits should also be quantitatively assessed so that they can be compared to other benefits and costs of the proposed immunity. This is generally more difficult to do than the assessment of the benefits to consumers and companies.
Case Study: Consider a small group of regulated firms seeking both regulatory approval and antitrust immunity to fix higher prices for a service they currently provide to a subset of the population. The justification is that the higher prices on customers who purchase the service would be used to cross-subsidize provision of the service to all consumers ("universal service"). Universal service might be argued to provide a desirable redistribution of wealth. The relative effectiveness of this form of redistribution might be assessed by comparing it to other redistributive programs in terms of the ratio of amount of income redistributed to the deadweight loss created; an effective program is one that has a high ratio.
D. Identifying and Measuring the Costs of an Immunity
Costs to Consumers
The approach to measuring the costs associated with immunity mirrors the approach used to measure benefits. The analysis of costs will, in many respects, be the opposite side of the benefits coin. For consumers, costs of the immunity might include higher prices, lower quality, or reduced consumer choice, for example.
The first step in the analysis of costs is to identify the groups of consumers that would potentially be adversely affected by the immunized conduct. The primary groups of consumers expected to be affected are: (1) direct consumers of the immunized companies' products, (2) indirect consumers of the immunized companies' product, and (3) consumers of substitute products.
If the immunized conduct would lead to price increases or quality reductions for the products of the immunized firms (due, e.g., to immunized price-fixing), direct and indirect consumers of these products would likely be harmed. In addition, consumers of products that are substitutes for the products of the immunized companies would also likely be adversely affected. The producers of these substitute products, while not immunized from price-fixing, might be able to increase their prices due to the decreased competition from the immunized companies.
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As with benefits, this Report proposes that a qualitative analysis first be applied in order to identify the potential costs that are of the largest magnitude and have the highest likelihood of occurring. A checklist of industry factors may again be useful in making this assessment. For example, in the case of an industry producing products that have no close substitutes, the potential for harm to consumers due to price-fixing by the immunized firm may be deemed "high."
Ideally, the likely costs to consumers would be measurable and thus quantifiable.
For an existing immunity that is being reviewed, an analysis of historical data may prove to be useful for purposes of quantitative analysis. For proposed immunities, basic information may be available that would allow a first approximation to be calculated.
Case Study: Suppose a proposed immunity would allow firms to engage in price-fixing. In this case, it would be useful to analyze the likely costs to consumers from higher prices. The first question that needs to be answered is how much higher prices are likely to be. For example, knowledge of the industry, elasticity of demand, 39 and company profit margins might allow one to predict the price increase that would result from price-fixing to first approximation. Alternatively, the economic literature may also be able to provide some useful guidance. For example, a recent academic study has determined that the average cartel overcharge tends to be 49% over the competitive price level. 40 This may provide a useful starting point for analyzing the negative effects on consumers of an immunity that would allow companies to jointly set their prices.
Case Study: Returning to the regulated firm case study 41 , consumers of the service (who would have purchased it in the absence of universal service) would face higher prices as a result of the immunity. The resulting reduction in consumer welfare could be estimated as described in the previous case study.
Costs to Companies
Companies adversely affected by an immunity would include: (1) Second, if the immunized conduct is pro-consumer, competitors of the immunized firms could be harmed simply due to the greater competition they will face from the immunized companies (through lower prices or higher quality products).
Companies in the distribution chain (i.e., companies who supply the immunized companies or companies who purchase from the immunized companies) will be harmed if the immunity makes the immunized companies less competitive. For example, if the immunized companies raise their prices or reduce their product quality, companies who supply to or purchase from the immunized companies will make fewer sales themselves and thus make lower profits. Companies in the distribution chain may also be harmed if the immunized conduct causes them to be foreclosed from purchasing from or selling to the immunized companies. 41 See supra Section III.C.3.
Companies who sell complementary products will be harmed if the immunity makes the immunized companies less competitive. Fewer sales of the immunized companies' products typically mean fewer sales for sellers of complementary products as well.
Having identified the groups of companies that might be harmed by the immunity, the next step is to assign a high/medium/low rating to each group. Again, a checklist of industry characteristics might be useful. For example, the harm to an excluded company would not be expected to be large if the company was in a competitive industry; in that case, its economic profits would be negligible and thus its losses if it were excluded would be relatively small.
Where possible, a quantitative analysis of the costs to companies should also be performed. For example, the profits of firms that are at risk of being excluded from the market could be calculated. As another example, a distributor's loss in profits from the loss in sales of the immunized companies' products could be calculated.
Case Study: Suppose a proposed immunity would allow incumbent telecommunications firms to exclude a potential entrant to the market. The business plans of the potential entrant may provide a reasonable estimate of the entrant's likely profits if entry had not been prevented. The costs to the entrant of the immunity would be equal to the profits it would have made absent the immunity.
Case Study: Suppose a proposed immunity would lead to a reduction in the immunized companies' sales. A distributor whose business included the distribution of the immunized companies' sales would likely suffer a reduction in its own sales as a result of the immunity. The distributor would lose profits based on the lost sales. The lost profits would represent a measure of the cost of the immunity to the distributor.
Economic literature on the likely costs of the conduct in question may also be useful. For example, in the case of a vertical restraint that may be immunized, economic literature exists on the effects of such restraints on distributors.
Societal Costs
The immunized conduct may have negative impacts on society aside from the effects on consumers and companies. For example, the immunized conduct may lead to a redistribution of wealth. To the extent Congress believes distribution impacts are important, the affected groups and the extent of the redistribution caused by the immunity should be identified and assessed qualitatively or quantitatively.
E. Balancing the Costs and Benefits of an Antitrust Immunity
The proposed analysis identifies specific costs and benefits and, where possible, quantifies them. Quantified costs can be subtracted from quantified benefits to arithmetically derive a "net quantified benefit" for the immunity. Members of Congress are then well-situated to reach an ultimate conclusion as to whether or not the proposed immunity serves the public interest. Obviously, legislators may differ as to the weight to be given to any particular cost or benefit.
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Alternatively, legislators may prefer not to simply engage in addition, giving more weight to a cost or benefit that substantially affects some of their constituents and less weight to one that may only slightly affect many. These inherently political decisions regarding balancing costs and benefits are for elected representatives to make; the objective of this framework is simply to provide the tools for making these political decisions in an informed and transparent context. 42 Indeed, even what should count as a cost or benefit is open to interpretation. For example, some may consider increased consumer prices affecting many of their constituents to be costs, while others may view higher prices as costly only to the extent that some consumers make less-efficient purchases (what economists refer to as "deadweight loss"), and still others may characterize what is often the larger economic effect of higher prices as welfare-neutral wealth transfers.
F. Burden on Proponents to Justify the Immunity on Cost-Benefit Grounds
The proponent of an immunity should have the burden of proof to justify the immunity on cost-benefit grounds. Of course, in the give-and-take of legislative proceedings, those who seek to persuade Congress that an immunity is not in the public interest should be required to muster factual support for any empirical claims they make as well.
IV. Stage 4: Tailoring an Immunity to Minimize Anticompetitive Effect
The Stage 4 inquiry should focus on substantive and procedural aspects of an otherwise acceptable immunity that can be tailored to minimize the anti-consumer effect.
A. Ruling Out Less Restrictive or More Beneficial Alternatives
Even if there are clear benefits to immunizing conduct that would otherwise be subject to antitrust scrutiny, it is important for Congress to determine if the benefits of the immunity could be obtained in ways less restrictive to the competitive process. In other words, could the benefits of the immunity be obtained in less costly ways than granting an antitrust immunity? Alternatively, would an alternative solution solve the problem imposing the same amount of costs as the proposed immunity, but also providing additional benefits?
B. Defining Scope and Explicit Carve-Outs
Careful drafting of legislation granting an antitrust immunity is essential if legislation is to serve the public interest without also permitting anti-consumer conduct that Congress did not intend to immunize. Two drafting techniques may appear selfevident but are worth formal incorporation in a well-designed immunity framework.
First, the scope of immunized conduct should be well-defined by clear textual language, supplemented by clear examples of legislative intent in the committee report. Textual ambiguities cause uncertainty among business planners, result in costly litigation over the scope of the immunity, and potentially result in judicial interpretations that do not reflect congressional intent, so that legitimate conduct is found illegal under the antitrust laws and harmful conduct is immunized. Second, when the foregoing analysis demonstrates that specific conduct within the general scope of a proposed immunity would not be socially beneficial, drafters should craft an explicit "carve-out" so that such conduct does not receive an unwarranted immunity.
C. Internal Structure of Joint Ventures
Historically, Congress has predominantly seen fit to immunize collaborative behavior among firms that otherwise compete in relevant markets. An important aspect of joint venture activity that has received sporadic but well-deserved attention in the case law, 43 but that Congress would be well-advised to consider as part of the immunity process, concerns limits on the internal structure of joint ventures to assure that they operate in an efficient manner to achieve the socially beneficial goals that Congress may seek to facilitate. Especially when collaborations face insufficient competition, so that (in Judge Posner's phrase), when they err, market retribution will not be swift, 44 it is important that the venture is structured so that efficient activity is not inhibited by the incentive of each participant to look out for its own interests rather than for the interests of the joint venture as a whole. Specifically, (i) each participant should be allowed to 43 
D. Transparency in Consideration of Competitive Concerns in Regulated Industries
Where Congress contemplates an antitrust immunity in a regulated industry, it will usually reflect a concern that allowing government or private antitrust litigation that challenges approved conduct would frustrate the regulator's ability to accomplish its statutory goals. In carrying out this function, regulators are often charged with considering both competitive concerns and other regulatory concerns. In these situations, is important that the FTC or DOJ be the principal agency responsible for determining the competitive effect of the challenged conduct, and their determination ought to be binding upon the regulatory commission. These antitrust enforcement agencies have the expertise and independence to assess fully the effect of regulated conduct on consumer welfare. If
Congress wishes to allow non-consumer welfare concerns to prevail in specified instances, the regulator's ability to transparently determine that these concerns indeed should immunize otherwise unlawful activity will be assisted by the independent 45 The textual discussion builds upon economic insights that suggest that often a collaboration works most efficiently when there is a "residual claimant" who keeps excess profits and therefore has an incentive to secure the approval (with side payments if necessary to those who might not initially benefit from a proposed business opportunity) of venture participants for efficient business opportunities. These insights suggest that, absent a firm or manager serving as this "residual claimant," there will be a "moral hazard" problem because participants have the incentive to free ride off of the efforts of others. This would promote transparency and aid in the provision of data in the review of the immunity. Congress also could require parties seeking immunity to get approval from a government official or agency to engage in the immunized conduct.
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V. Stage 5: Sunset Provisions and Regular Review
In the context of antitrust immunities, legislation ostensibly reflects a policy judgment that immunized conduct would currently confer a net benefit to society. In a dynamic economy, however, circumstances may change so that an immunity previously considered to be in the public interest may at some future time become socially harmful.
Moreover, there is always a risk that affected parties and/or courts can misinterpret legislation granting an immunity. Policymakers can minimize these risks by means of sunset provisions coupled with regular post-enactment review and the requirement that every immunity terminates unless renewed through an affirmative act of Congress.
Every immunity granted should include a sunset provision to ensure that the immunity is revisited periodically by policymakers and that the information, assumptions, and other factual bases for previously granting the immunity still justify its existence.
Existing immunities should be amended to include sunset provisions and should be reviewed using the framework contained within this Report. If Congress opts to initiate a renewal process for a terminating immunity, the legislative history of its previous enactment will be particularly. Specifically, the legislative history of an immunity should identify the problem the immunity seeks to address, a description of how the immunity resolves the problem, the congressional calculus of benefits and costs described in Stage 3 (including specifying anticipated cost and benefits), and any limitations on the scope of the immunity. The most comprehensive legislative history would be contained in the conference committee report, and/or in a detailed report of the relevant committee or subcommittee.
48
Where this is not feasible, at a bare minimum the legislative sponsor should provide the necessary information and data in prepared floor remarks.
The regular reviews required as a result of a sunset provision enable policymakers to address any errors they perceive have arisen in interpretation of the immunity. Most importantly, the sunset provision provides policymakers with a fresh opportunity to examine the immunity with a greater level of information; they can examine its "track record." As a rule of thumb, a reasonable length for these sunset periods is five years. 49 For certain immunities, however, it may be appropriate to have shorter or even slightly longer sunset provisions.
Prior to the expiration of a sunset period, policymakers should hold public hearings regarding possible renewal of the immunity. These reviews would be substantially similar to the process characterized in Stages 1 through 4, supra. However, in addition to examining the historical record of an immunity, policymakers should collect new information that was not available previously but could be relevant to their current analysis of that immunity. Key issues would include (i) whether economic or legal conditions have changed such that the problem would not exist even in the absence of the immunity; (ii) whether other potential (and less restrictive) alternative solutions could remedy the problem; and (iii) what effects the immunity has had since its passage or last renewal.
Participation of a wide range of stakeholders is critical to this review.
Specifically, the enforcement agencies could provide information as to whether the immunity has deterred enforcement actions from taking place and the degree to which potential enforcement actions were subject to the immunity. Moreover, in instances where Congress required proponents of the immunity to undertake additional requirements (e.g., notice and/or reporting filings), the enforcement agencies could provide data as to the number, nature, and breadth of such filings, as well as the degree to which such filings were rejected. Finally, all interested parties could provide an assessment of the effects not anticipated when the immunity initially passed (or was last renewed).
This dynamic, as opposed to merely static, analysis would provide policymakers an opportunity to check the accuracy of the assumptions and forecasts upon which they based their previous opinions about the immunity. If certain costs or benefits turned out to be substantially different than anticipated previously, it could change the way policymakers view the immunity upon renewal.
Conclusion
Ultimately, the decision whether or not to create, modify, or eliminate an antitrust immunity is a political judgment made by the legislative and executive branches. The framework presented in this Report is intended to offer a policy tool to facilitate wellinformed, transparent, and analytically sound deliberations in the course of that inherently political process. Specifically, this framework is designed to help policymakers identify the key issues with regard to (i) initial information gathering, (ii) identification and analysis of justifications for an immunity, (iii) balancing the costs and benefits of an immunity, (iv) tailoring an immunity to minimize anticompetitive effect, and (v) dynamic analysis of an immunity over time through the use of sunset provisions and regular review.
